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CONGRESSIONAL LAND GRAN?TS—CONDITIONS SUBSEQUENT. 
—A press dispatch from Washington of a recent date, makes 
the announcement that Mr. Attorney-General WILLIAMS has 
decided : 

ist. That the operation of the conditions subsequent to the 
congressional grants of public lands does not- depend upon 
the rules of common law applicable to such conditions, but 
upon the intention of Congress as gathered from the language 
employed in the grant itself. 

2d. That the grant of lands made by Congress to Wisconsin 
by the act of Congress, June 10, 1856, to aid in the construc- 
tion of railroads in the state of Wisconsin, in which it was 
provided that, if the said roads are not completed within ten 
years no further sales shall be made, and the lands unsold shall 
revert to the United States, is determined as to lands unsold at 
the time on account of the failure to complete the roads at 
the time specified in this act, no congressional action or judi- 
cial proceedings are necessary, but that such unsold lands shall 
be remitted to the public domain by the publication of an 
order by the secretary of the interior, restoring them to settle- 
ment and market. 

The reverse of the proposition, above stated, was de- 
cided by the United States Circuit Court for the District of 
Minnesota, in 1872, in the case of Schulenburg v. Harriman, 
2 Dillon, C. C. R. 398. Mr. Justice MiLvER delivered the 
opinion of the court, in whicle it was held that the lands 
granted did not, épso facto, revert to the United States by mere 


~ failure to build the road within the time prescribed by the act 


of Congress, and that to effect the forfeiture, some act on the part 
of the general government (what, was not determined ), evincing 
an intention to take advantage of the forfeiture, was essential. 
This case is before the Supreme Court of the United Siates, 
by which the question will receive an authoriative settlement, 
probably at the coming session. 





THE Mopet Law ScHoo.t.— The following extract em- 
bodies President Woolsey’s notions of what a law school 
should be. Who can say that his ideal istoohigh? He says: 

‘* Let the school, then, be regarded no longer as simply the 
place for training men to plead causes, to give advice to 
clients, to defend criminals, but let it be regarded asa place of 
instruction in all sound learning relating to the foundations of 
justice, the history of law, the doctrine of government, to all 
those branches of knowledge which the most finished states- 
man and legislator ought to know. First ofall, I would have the 
training essential to the lawyer by profession as complete and 
thorough as possible. Let that be still the main thing, and let the 
examinations together with the appropriate theses, bea proof that 
every graduate has fairly earned his degree. But with this 
let there be ample opportunity for those who wish the aid of 
teachers in studying the constitution and political history of 
our country, to pursue their studies in a special course by the 
side of, or after the, preparation for the bar. Let law of na- 
tions, the doctrine of finance and taxation, the general doc- 
trine of rights and state, the relation of politics and morals, be 
within the reach of such as wish to prepare themselves for 





public life, and of those young men of wealth, of whom there 
is an increasing number who wish to cultivate themselves and 
take their appropriate place of influence in society. Let there 
be the amplest opportunity for the study of English institutions, 
even far back into the middle ages, for that of Roman his- 
tory and Roman law, for that of comparative legislation, and 
even for less immediately practical subjects, such as feudal 
and canon law. _Let the plan of the library be expanded so 
that it shall furnish the best books on all branches and topics 
connected with law, legislation, and government. Can it be 
doubted that such an institution, of which I have sketched a 
faint outline, would be of vast service ; that its influence would 
reach into the halls of Congress, into the departments of gov- 
ernment, that it might become a fountain of light through the 
whole land ?”’ 


The Pomeroy Bribery Case. 


We publish elsewhere the opinion of Hon. J. T. Morton, 
Judge of the Third Judicial District of Kansas, in the cele- 
brated case of the State v. Pomeroy. We do not, as a rule, 
design to publish decisions of the state courts at wisi prius, 
but the exceptional character of this case, as well as the wide- 
spread popular and legal interest which attaches to it, induces 
us to do so in this instance. It is perhaps the first case in the 
history of our country where a distinguished citizen, who had 
sat for several years in the Senate of the United States, has 
been indicted for an attempt to accomplish, by the bribery of 
a member of the legislature of his state, his re-election to that 
high office. 

At the conclusion of the reading of this opinion the coun- 
sel for the defendant moved for a change of venue, and sup- 
ported their motion by the following affidavits : r 


The State of Kansas v. S. C. Pomeroy—Affidavit. 

James Rogers, being first duly sworn, deposed, and says that, on the agth 
day of January, 1873, he was in Topeka, Kansas, and after Senator A. M. 
York had made his statement in the joint convention of the legislature of the 
state of Kansas, in reference to Mr. S. C. Pomeroy paying him $7,000 ata 
private room in the Tefft house, in said city, there being present John Fletcher, 
John T. Morton, John J. Ingalls, myself and others, the Hon. John T. Morton, 
now judge of the third judicial district of Kansas, in conversation with me 
relative to the defeat of said S. C. Pomeroy as United States senator, then and 
there, grasping me firmly by the hand, said, ““ Rogers, we have got the God 
damned old scoundrel just where we want him—a poor man will hereafter 
stand some show for an election to the United States senate ;"" and said affiant 
says he never told the said S. C. Pomeroy or any of his attorneys of the said 
conversation until on Tuesday, July 28, 1874, although affiant did make men- 
tion of such conversation to other parties at the time of such conversation, or 
soon after ; and said affiant says that the said conversation of the said Hon. J. 
T. Morton referred to the said S. C. Pomeroy, and further deponent saith not. 

(Signed.) JAMES ROGERS. 

Subscribed and sworn to before me this 29th day of July, 1874. 

(Signed. ) ]. P. ENNIS, Notary Public. 





State of Kansas v. S. C. Pomeroy—Affidavit. 

S. C. Pomeroy, being first duly sworn, deposes and says that Hon. J. T. 
Morton, judge of the district court above named, is prejudiced against this 
defendant, and that this defendant cannot have a fair and impartial trial in the 
third judicial district, on account of the prejudice of the said judge ; and 
affiant says that he is informed and believes that the said judge on or about 
the 29th day of February, 1873, and after the pretended criminal charge had 
been made against him, and in reference to the said charge and this defendant, 
said of, and as to, this defendant, the following words and language, viz. : “We 
have got the God damned old scoundrel just where we want him—a poor man 
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will hereafter stand some show for an eleetion to the United States senate;” 
and that this conversation and expressionof hatred, ill will and prejudice 
towards and against this defendant was made to one James Rogers, in Topeka, 
Kansas, and the said affiant never knew of said conversation and statement 
until Tuesday, July 28, 1874, and on said July 28, 1874, the said James 
Rogers informed this affiant of such statement of said judge, and all this in- 
formation only came to the knowledge of this affiant this week, and further 
he saith not, 

(Signed.) S. C. POMEROY. 

Subscribed and sworn to before me, this 29th day of July, 1874. 

(Signed.) J. P. ENNIS, Notary Public.. 

At the conclusion of the reading of these affidavits, Judge 
Morton is reported to have said: ‘‘ In view of the affidavits 
which have been read upon this motion—in view of the im- 
portance and notoriety of the case, there is but one course 
that I should take in the matter. Those who preside over 
courts of justice should not only be careful in their decisions, 
but should so conduct their proceedings that their courts 
should have the confidence of the public for independence, 
integrity and fairness. In view of the course which has been 
taken in this case upon the application and the affidavits pre- 
sented, I would deem it indelicate for me to retain the case 
for trial. The cause will be sent to Osage county for further 

' proceedings. 

‘* Having thus diposed of the motion, I have a right to say 
in reference to the affidavit of Mr. Rogers, that he is grossly 
mistaken. It so happened that I was in the room of Senator 
Ingalls, at the Tefft house, when the information of the 
alleged expose of Senator York was brought to the room. I 
at first discredited it, but upon being assured that such pro- 
ceedings as are now matters of history had occurred at the 
capitol, I instantly left the room and went to my home, with 
the feeling—perhaps with the remark that some case founded 
on these proceedings might come before me as judge, and 
that my place was not there. I may add, too, that I am not 
in the habit of using such profane language as that stated in 
Mr. Rogers’ affidavit, and that my feelings at that time and 
since toward Mr. Pomeroy were, and have been, of the most 
friendly character. I remember distinctly that, on my way 
home, I met more than one acquaintance who addressed in- 
quiries to me upon the subject that had suddenly awakened so 
much interest and excitement. My answer in each instance 
was, that if there was any one man who should not speak upon 
the matter, I wasthat man. I closed my mouth at once, and 
have kept it closed. I trust, in common fairness and in com- 
mon charity, that Mr. Rogers has, in the intense excitement 
of that occasion, mistaken some other man for me.’’ 

The defendant’s counsel then asked that the bond be re- 
duced to $10,000, but Mr. Ryon objected to this, and the 
court refused to reduce the bail from the original amount, 
which was $20,000. 

The case of ex-Senator Pomeroy will probably come before 
Judge Peyton, at Burlingame, in November next. ; 

For the opinion, which we elsewhere publish, and the above 
facts, we are indebted to Messrs. Guthrie and Brown, coun- 
sellors at law, Topeka, Kansas. 





Enjoining Collection of Railroad Taxes in Missouri 
—When Equity will Interfere—How far Action 
of Board of Equalization is Subject to Judicial 
Control. ‘ 

Recently several suits were brought in the federal courts in 

Missouri by non-resident stockholders in the Iron Mountain, 





Pacific, Mo. Kansas & Texas, and other railroad companies, 
against the directors of those companies, and against the state 
auditor, and the officers of the several counties and municipali- 
ties through which the respective roads run, to restrain the 
collection of taxes levied under the legislation of the state for 
the year 1873. The bills, in their frame and theory, were 
like that which was considered and supported by the supreme 
Court of the United States in Dodge v. Woolsey, 18 Howard, 


331. 

The cases came before the circuit judge at his chambers, 
August 5, 1874, upon motions by the respective plaintiffs for the 
allowance of temporary injunctions. No answers were filed, 
and the question argued was whether the bills, upon their face, 
and supposing these allegations to be true, made out a prima 
facie case for a preliminary injunction. 

In all the bills there was a common ground of complaint m 
respect to the action of the state board of equalization in fix- 
ng the valuation of the property of the respective companies 
for taxation. 


By the legislation of Missouri it appears that the valuation 
of railroad property, upon which all taxes, State and local, 
are levied, is determined by the state board of equalization. 
The bills charged misconduct and illegal action on the part of 
the state board of equalization in many particulars, and among 
others with intentionally, through passion and prejudice, as- 
sessing railroad property not only beyond its real value, but 
at more than one-third higher than other property of equal value 
against evidence and without evidence. In awarding a 
preliminary injunction, the circuit judge, after stating the 
causes of the complaint, cancluded his opinion as follows: 


Such are the grievances complained of; and the question now is whether, 
if the allegations of the bills are substantially true, they give a right in equity 
to relief, and to what extent. 

The cases are now before me, after notice to the defendants for an allowance 
of atemporary injunction. No answers have been filed, and hence the material 
allegations of the bill, which are sworn to, are, on this hearing, and for the 
present purpose, to be considered as true, and the enquiry is, supposing the 
bills to be true, can a court of equity interfere, either preliminarily by an in- 
junction, or finally by a decree ? 

The decisions as to what will give an equity to enjoin the collection of taxes, 
are conflicting, and, to my mind, not very satisfactory. 

Since all regular governments subsist by means of taxes, which are assessed, 
levied and collected under laws necessarily stringent and summary, 
in order to insure prompt payment, it is obvious that the courts should not in- 
terfere by injunction with the regular working of these laws, unless an injury to 
the citizen is thereby inflicted, for which he has no other adeqate remedy. 
When this is the case, however, the courts should not hesitate to interfere to 
protect the citizens against the action of the state, for the state, acting for all, is 
under the highest obligations to deal justly with each. 

I confess to some eoubts as to what will warrant the judicial tribunals in 
interfering with the results of the actions of such a body as the state board of 
equalization. It is clear that such interference cannot be justified for reasons 
merely formal or technical, or for acts which do no substantial injury, or where 
the wrong could have been avoided or prevented by measures or steps open 
to the party at the time. Mistakes of judgment on the part of such body in 
honestly over-valuing property, cannot, ordinarily, if ever, be corrected by a 
bill in equity. 

On the other hand I am unwilling, without further reflection, to say that in 
no possible case will a court of equity interfere with the result of the action of 


‘| an assessing, equalizing body. Suppose local assessors purposely value the 


property of non-residents two or three times as high as the property of their 
neighbors, and that this action is confirmed by the local board of equalization, 
which refuses to interfere because in sympathy with the feelings which actua- 
ted the assessors, is there no remedy ? . 
Now, if the charges in the present bill be true, the state board, actuated: by 
passion and prejudice, and with a design to discriminate against railroads, and 
without evidence, have assessed the property not only higher than it was valued 
by the companies, on oath, but higher than it was Salued by the county courts, 
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and much higher than it was valued upon evidence by committees of their 
own body, the result of which is, as alleged, an excessive valuation of at least 
one-third more than other property of equal value, thereby compelling the 
railroads to bear more than their share of the public burdens; if all this can 
be established, my impression is that equity ought to intervene; not, however, 
to annul the whole assessment, but only to reduce the inequality. 

In stating that such is my impression, I wish to add, that it is not a firm con- 
viction, and that, on a question of so much difficulty and importance, it is but 
just to both sides that my final views should be reserved until it can be brought 
up on full argument before the whole court. 

It is a fortunate circumstance that the court meets next month, and that 
these cases can be brought before all the judges, and perhaps a decision then 
had, or at all events the principles of a decision, so as to involve no great delay in 
the collection of these taxes to the extent of the actual value of the property. 
Except those roads, if there are any, which have a still subsiding legislative con- 
tract of exemption from taxation, the plaintiffs have no equity for an in- 
junction. 

In order to bring this matter before a full court, and to give the defendants 
an opportunity to answer the charges in the bills, if they desire, | have thought 
it best to allow a temporary injunction to issue, unless the defendants are wiling 
to let the collection of the taxes rest until the views of the court can be had. 
We will give every facility for bringing the question to a speedy hearing, and 
the counties, etc., can at any time, if this is deemed desirable by them, have the 
injunction modified so as to allow them to collect taxes so far as the admitted 
value of the property shows a liability, so far or as we see it to be equitable ; or 
we can refuse to continue the injunction except on condition that such a por- 
tion of the taxes be paid into the court for the use of the state, counties and 
towns entitled thereto. At present, and until the views of the court are settled 
concerning the right to maintain these bills, it is perhaps best not to complicate 
the cases by granting only a partial injunction, or by requiring payment of one- 
third of the assessed taxes as a condition of the injunction. Inasmuch as there 
exist doubts as to the right to maintain these bills, and in view of the fact that 
the time is only a few weeks distant, it would seem better on all sides to let the 
matter rest until the court meets, without requiring injunctions to be formally 
issued, which will be attended with costs. But if the defendants are unwilling 
to allow this to be done, a temporary injunction may issue in each case, reserv- 
ing the right of the defendants to move at the next term to dissolve it, with or 
without answer, as they may be divided, If answers are to be filed to resist 
the injunctions, let them be filed by the September rules, and any affidavits in 
support thereof by September 15, and counter affidavits by September 25 
Motions to dissolve or modify the injunction may be set down for the second 
‘Tuesday of the term. It is so ordered. 





Constitutionality of State Laws Levying Quaran- 
tine Fees upon Foreign Vessels. 

We have received, through the courtesy of Hon. William 
Archer Cocke, attorney-general of Florida, an opinion of his, 
holding that a law of Florida which requires the master or 
owner of any ship, boat or vessel wader quarantine to pay to 
the legally appointed inspectors under the quarantine laws 
the fees of such inspectors, is not unconstitutional. We re- 
gret that, owing to our limited space, we can do no more than 
briefly notice the points made. The attorney-general quotes 
the provisions of the federal constitution which prohibits the 
states, without the consent of Congress, from laying ‘‘ any 
duty of tonnage ;’’ also the act of February 25, 1799, which 
authorizes the states to pass quarantine laws, with two restric- 
tions: 1, That they shall not, without consent of Congress, 
collect any duty of tonnage ; 2. That no part of the cargo of any 
vessel shall in any case be taken out, or unladen therefrom, 
otherwise than as allowed by law. He then quotes several 
authorities, among them Cool. Const. Lim. 584; Steamship 
Co. v. Joliffe, 2 Wall. 450; Steamship Co. v. Portwardens, 
6 Wall. 31; Brown v. Maryland, 12 Wheat. 419; Vanderbilt 
v. Adams, 7 Cowen, 49; New York v. Miln, 11 Peters, 102, 
and Cooley v. Board of Wardens, 12 How. 299, and con- 
cludes as follows; ‘‘ The conclusion to which I come is that 
the quarantine laws of Florida, being neither unconstitutional 
nor in antagonism to the laws of Congress, should have full 
force and effect. The fee imposed being no tax on tonnage, 





no duty on imports nor exports, nor a duty on the ship, but 
simply a charge against the master or owner of the vessel to 
sustain a police regulation, it is as constitutional and as legal 
as the pilot laws, existing in nearly every state in the Union, 
the requirements of which laws have been always sustained 
by the Supreme Court of the United States in forcing mas- 
ters or owners of boats to pay pilot fees. I can see no reason 
why the law of Florida requiring the master or owner of any 
ship, boat, or vessel to pay the fees of the port inspectors, 
should not be enforced, it being but the means of executing 
the quarantine laws of the state ; and the payment of the of- 
ficers being essential in the enforcement of the police regula- 
tions of quarantine, the master or owner of the boat must 
either conform to the law or remain outside quarantine limits. 
Any vessel violating quarantine regulations can be attached, 
and the clerk of the circuit court has no alternative, upon ap- 
plication of the mayor of an incorporated city, or the health 
officers of any port, but to issue the writ of attachment ac- 
cording to law. Act of June 6, 1870, Sections 1, 2, 3, p. 15.”’ 

In the recent case of Peete v. Morgan, determined in the 
Supreme Court of the United States and not yet reported, 
the precise question is considered. Morgan, a citizen of New 
York, and the owner of two lines of steamers registered and 
enrolled in New York, running from ports in Louisiana to 
ports in Texas, and back to the ports in Louisiana, brought 
his bill in equity in the Circuit Court of the United States 
for the Eastern District of Texas, to restrain Peete, the health 
officer at Galveston, from the future collection of quarantine 
fees which had been exacted from all his vessels coming to 
the quarantine ground under claim of authority by virtue of 
the legislation of Texas. This legislation, which had the ap- 
proval of the governor, on the 13th of August, 1870, declared 
that every vessel arriving at the quarantine station should pay 
the sum of five dollars for the first hundred tons, and one and 
a half cents for each additional ton. ‘The case was heard on 
bill and answer, and a decree rendered granting the injunc- 
tion prayed for and making it perpetual, and this decree the 
supreme court affirm. 

Mr. Justice Davis, in delivering the opinion of the court, 
holds the following language : 

‘«That the power to establish quarantine laws rests with the 
states, and has not been surrendered to the general govern- 
ment, is settled in Gibbons v. Ogden, 9g Wheaton, 203. The 
source of this power in the acknowledged right of a state to 
provide for the health of its people, and although this power 
when set in motion may, in a greater or less degree, affect 
commerce, yet the laws passed in the exercise of this power 
are not enacted for such an object. They are enacted forthe . 
sole purpose of preserving the public health, and if they in- 
juriously affect commerce, Congress, under the power to reg- 
ulate it, may control them. Of necessity they operate on 
vessels engaged in commerce, and may produce delay or in- 
convenience, but they are still lawful when not opposed .to any 
constitutional provision, or any act of Congress on the sub- 
ject. 

‘*It is evident that the power to establish quarantine regu- 
lations cannot be executed without the state possessed the 
means to raise a revenue for their enforcement, but it is equally 
evident that the means used for this purpose must be of such 
a character as the restrictions imposed by the federal constitu- 
tion upon the taxing power of the states authorize. We are 
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not called upon in this case to go into the general subject of 
the limitations imposed by these restrictions, because the tax 
in question is manifestly outside the jurisdiction of the state 
to impose ; and it is a ‘‘duty of tonnage’’ within the mean- 
ing of the constitution. 

‘‘This duty was doubtless imposed to raise revenue, but 
Chief Justice MARSHALL, in commenting on this subject in 
Gibbons v. Ogden, supra, says: ‘It is true that duties may 
often be, and in fact often are, imposed on tonnage with a 
view to the regulation of commerce ; but they may be im- 
posed with a view to revenue ; and it was, therefore, a pru- 
dent precaution to prohibit the states from exercising this 
power.’ This power-cannot be exercised without the per- 
mission of Congress, and Congress has never consented that 
the states should lay any duty on tonnage. On the contrary, 
so apprehensive was Congress that its legislation in 1799 (1 
Stat. p. 619), directing the collectors of customs and officers 
commanding forts and revenue cutters to aid in the execution 
ot the quarantine and health laws of the states, rendered 
necessary on account of the prevalence of yellow fever in 
New York, might be construed into an admission of the right 
of the states to lay this duty, that it used the following words 
of exelusion: ‘That nothing herein shall enable any state to 
collect a duty of tonnage or impost, without the consent of 
the Congress of the United States thereto.’ 

*‘It is, however, not necessary to discuss this subject, as 
it has been recently fully considered by this court in the state 
tonnage tax cases, reported in 12 Wallace, 204. In these cases 
the law of Alabama levied a tax at so much per ton upon all 
steamboats. The boats on which the tax was levied were 
owned by citizens of the state, and were employed exclusively 
in the internal commerce of the state, over which Congress 
has no control. The court, while conceding the full power 
of the state to tax the property of its citizens, held that the 
inhibition in the federal constitution prevented the state from 
taxing in this mode. Much more does this inhibition apply 
when the vessels are owned by citizens of another state, and 
are engaged in commerce between the states over which Con- 
gress has control.’’ 

In the tonnage tax cases, 12 Wallace, 204, it is ruled that, 
while a state may unquestionably lay a tax as property upon 
a vessel owned by its citizens, based on the value thereof, yet 
it cannot impose a tax on such a vessel af so much per ton of 
the registered tonnage. 

The proper conclusion, then, would seem to be that while 
the state possesses the general power to collect fees from ves- 
sels in quarantine, yet if these fees are admeasured or appor- 
tioned according to the tonnage of the vessel, they will fall 
within the constitutional prohibition against laying a duty of 
tonnage—a conclusion which, it must be admitted, savors of 
technicality and refinement. For it would seem that the power 
to exact such fees in any case, would necessarily carry with 
it. the power to make an equitable proportion of them accord- 
ing to the size of the vessel; and the most obvious way of 
attaining such just apportionment would be to impose a tax 
at so much per ton of the ship’s register. 

But it seems that a tax which is measured, not according to 
the tonnage of the vessel, but which is levied directly as a 
uniform fee upon every vessel arriving at port, may be a 
**duty of tonnage ’’ within the prohibition of the constitu- 
tion. Thus, a statute of Lousiana, which authorized the mas- 





ter and wardens of the port of New Orleans to demand and 
receive, in addition to their fees, the sum of five dollars, 
whether called on to perform any service or not, for every 
vessel arriving in that port, was held to lay a duty of tonnage. 
Steamship Co. v. Portwardens, 6 Wallace, 31. Mr.-Chief 
Justice CHasE, in delivering the opinion of the court, said ; 
‘*In the most obvious and general sense it is true these words 
{duty of tonnage] describe a duty proportioned to the ton- 
nage of the vessel ; a certain rate on each ton. But it seems 
plain that, taken in this restricted sense, the constitutional 
provision would not fully accomplish its intent. The gen- 
eral prohibition upon the states against levying duties on im- 
ports or exports would have been ineffectual if it had not been 
extended to duties on ships which serve as the vehicles of 
conveyance. ‘This extension was doubtless intended as the 
prohibition of any duty of tonnage. It was not only a pro 
rata tax which was prohibited, but any duty on the ship, 
whether a fixed sum upon the whole tonnage, or a sum to be 
ascertained“ by comparing the amount of tonnage with the 
rate of duty. In this view of the case, the levy of the tax is 
expressly prohibited.”’ 











Bribery of Member of Legislature to Vote for 
United States Senator. 


THE STATE OF KANSAS v. SAMUEL C. POMEROY. 


District Court of Kansas, Third Fudicial District. 
Hon. J. T. Morton, District Judge. 


1. Bribery of State Senator to Vote fot Senator in Congress—Sufficiency 
of Information for.—A criminal information alleged that Samuel C. Pomeroy did, on 
the 28th day of January, 1873, directly give to one Alexander M. York, seven thousand 
dollars, with intent to influence said York to vote for him for United States senator, in 
an election then perding before the legislature of the state of Kansas, “‘ then and there 
about to be brought before him, the said York, in his official capacity as senator of the 
state of Kansas, at which said election it was the duty of said York, as said senator, to 
vote for a person for United States senator from the state of Kansas; and that said 
York was, then and there, “ an officer of the state of Kansas, to-wit.: a senator of the 
state of Kansas.’’ Hedd, on motion to quash, that this information is good; that the 
person to whom it is alleged the bribe was offered, is properly described as ‘‘an officer of 
the state of Kansas,” and as “‘ a senator of the state of Kansas.”’ 

2. State Senator—Officer of State—Bribery.—A senator in the state legislature 
is ‘* an officer of the state,”’ within the meaning of 7 193 of the Kansas crimes act, which 
defines and punishes bribery. 

3- Election of United States Senator—Kansas Crimes Act—Bribery.—The 
election of an United States senator, about to be held by the legislature, is a ‘‘ question, 
matter, cause of proceeding,’’ which could properly be charged as “‘ pending,’’ within 
the meaning of the said statute. 

4 . ——. Such question, matter, or cause of proceeding may prop- 
erly be charged as having been brought before ome of the members of the legislature. 

5. Construction of Criminal Statutes.—Rules for the construction of criminal 
statutes discussed. 








Morton, J.—The information in this case alleges that the de- 
fendant, Samuel C. Pomeroy, did on the 28th day of January, 1873, 
directly give to Alexander M. York seven thousand dollars, with 
intent to influence York, to vote for him for United States senator 
in an election then pending before the legislature of the state of 
Kansas, ‘then and there by law about to be brought before him, 
the said York, in his official capacity as senator of the state of Kan- 
sas, at which said election it was the duty of said York, as such 
senator, to vote for a person for United States senator from the 
state of Kansas; "’ that said York was then and there an officer of 
the state of Kansas, to-wit: a senator of the state of Kansas.” 

This is a plain and conscise statement of the allegations of the 
information, omitting what may properly be called the “ verbiage.’ 
of pleading. 

This information is founded upon section 193, chapter 31, of 
the general statutes of the state of Kansas, which is as follows: 
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“Every person who shall, directly or indirectly, give any money | and county commissioners. The judges of the supreme court, a part 


goods, rights in action, or any other valuable consideration, gratu- | 
| vassers, and the county commissioners, respectively, act as organ- 


ity or reward, or any promise, undertaking or security therefor, to 
any officer of this state, or of any county; first, with intent to in- 
fluence his vote, opinion, judgment or decision, on any question, 
matter, cause or procceeding which may be then pending, or may 
by law be brought before him in his official character, or to induce 
him to neglect or omit the performance of any official duty, or to 
perform such duty with partiality or favor, otherwise than is re- 
quired by law; or, second, in consideration that such officer hath 
given any vote, opinion, judgment or decision, in any particular 
manner, upon any particular side, or more favorable to one side 
than the other, in any matter, question, cause or proceeding, or 
hath omitted to perform any official act or duty, or hath performed 
such act or duty with partiality or favor, or otherwise, contrary to 
law, shall, on conviction, be adjudged guilty of bribery, and be pun- 
ished by imprisonment and hard labor for a term not exceeding 
seven years.” 

The information is evidently based upon the first clause of this 
section above quoted. To this information the defendant inter- 
poses a motion to quash. While there are nine reasons assigned 
as grounds for this motion, I may say that, with the same brevity 
which I have used in stating the allegation of the information, I 
may state the reasons to be these : 

1. That the facts stated in the information do not constitute a 
public offence. 

2. That there is no such officer knownto the constitution or laws 
of this state, ‘‘as senator of the state of Kansas.” 

3. That York was not at any time shown by the information to 
be “‘ an officer of the state of Kansas,"’ or shown to be a member 
of the legislature of the state. 

4. That the information ought to state with certainty that an 
election was held and that at such election York's vote was given. 

On both sides the argument has been able and exhaustive, and 
the court has listened with an attention, interest and patience by 
no means assumed. The importance of the case and the fact that 
this is the first prosecution brought under the statute, have ren- 
dered the questions raised by the motion of great interest. 

To dispose, first, of what must be regarded as the least impor- 
tant points presented by the motion ; it it is urged that the election 
of a United States senator is not a ‘‘ question, matter, cause or pro- 
ceeding’ which could be “ pending "’ either before the legislature 
or before one of its members, as what might, by law, be brought 
before one of its members, in his official capacity; that there 
is no such officer as senator of the state of Kansas, and that the 
information ought to state with certainty that an election was held, 
at which York's vote was given. 

Words and phrases in a statute are to be construed “ according 
to their context and the approved usage of the language."’ Gen- 
eral Statutes, p. 999. The election of a United States senator is 
regulated by law. Itis prescribed what body shall elect, when the 
vote shall be taken, and the manner of proceeding. If it is not a 
“‘ proceeding,” “‘ matter,’ or ‘‘ question,” it is difficult to say what 
other term would be more commonly or properly applied to it in 
that popular and ‘plain way of speaking which seems to constitute 
the “‘ approved usage of language.” 

Whether such proceeding, matter or question may be consid- 
ered as “‘ pending,"’ may be determined by the same rule. And 
it would seem to be as appropriate to speak of the election of a 
United States senator, just before its actual occurrence, as ‘“‘ pend- 
ing,” as to speak of a state or county election as ‘‘ pending " just 
before the day upon which it is appointed by law. 

Would such proceeding, matter or question, be properly said to be 
brought before one of the members of the legislature? It is urged 
that it is brought before the entire body of which he is only a unit, 
and that it cannot be said to be brought before one of its members 
alone. But it is admitted that this section clearly applies to the brib- 
ery of a judge of a supreme court, the executive officers of the state, 





of the executive officers, when sitting as a board of election can- 


ized bodies. Before each of these bodies, respectively, questions, 
matters, causes and proceedings, are ‘‘ brought "’ and “‘ pending."’~ 
Is it possible that bribery of any one of these would escape trial 
because the matter or cause could not be said to be pending or 
brought before the individual accused, but before him and two or 
three others? Does not the greater include the less? With such 
a construction as that claimed, the statute would be clearly inoper- 
ative in such a case. 

Whether a state senator is a ‘‘ senator of the state of Kansas,” 
may, it seems, be determined upon about the same principle upon 
which both parties-in arguing this motion have properly agreed, 
that the terms “ state officers "" and “‘ officers of the state" mean 
precisely the same thing, and are convertible terms. 

The objection that the information should show that an election 
was held, and that York voted thereat, does not seem to have been 
very strongly urged. It is disposed of by the plain statement that 
the offence is made complete by the statute as soon as the bribery 
is committed, even if the officer bribed absented himself from the 
election, or if an adjournment of the legislature prevented such 
election. 

The gravest and most important question raised by the motion 
remains to be considered. If, under a proper construction of the 
statute, the term ‘‘any officer of this state"’ does not apply to a 
state senator, the statute does not apply to the information, and no 
public offence is charged under section 193 of the “ crimes act,” 
above quoted. Under that statute, is a state senator an “ officer of 
the state ?’’ The mere fact that senators are elected by only a por- 
tion of the voters of the state, that they are elected in districts, does 
not, it is conceived, prevent them from being considered state of- 
ficers. If the constitution permitted the districting of the state 
for the election of supreme judges, one to be elected in each di- 
vision, they would be still “‘ state officers’ of the judicial depart- 
ment. County commissioners are elected by districts. Yet they 
are county officers. This was decided by the supreme court of this 
state, when, under the then existing law, only one county in the 
state (Leavenworth) was districted, and the number of commission- 
ers in that county increased by giving one to each township and to 
each ward in the city of Leavenworth. See Commissioners Leav- 
enworth county v. The State, ex re/., Latta, same v. same, ex red. 
Miller, 1 Kansas, 688. 

I cannot avoid the conclusion that members of the legislature 
are, in the fair and reasonable acceptation of the term, “‘ officers of 
the state ; "’ that the three co-ordinate departments of the government 
—the executive, legislative and judicial, who transact business for 
the whole state, are ‘‘ officers of the state." This includes all the 
members of the first two departments named and the supreme 
judges. Whether the term isso elastic as to include district judges, 
as is claimed in the argument, it is unnecessary to enquire. 

In the case of the state of Kansas ex re/. Hunt v. Meadows (1 
Kansas, 90), our supreme court has expressed its opinion to this 
effect. It may, perhaps, be claimed that this is a mere dic/um — 
that the question before it did not require it to meet this point, and 
that it gave other and broader reasons for its decision. Even if 
this were not so, the opinion is entitled to consideration. 

In that case, where the sole questions were whether the territorial 
legislature was superseded before the proclamation of the gov- 
ernor convening the state legislature was issued, and whether its 
acts passed after the admission of the state were valid laws, the court, 
after alluding to the fact that section three of the schedule of the con- 
stitution provided that the governor, secretary and judges, and all the 
other officers, both civil and military, under the territorial govern- 
ment, should continue to perform the duties of their respective depart- 
ments until superseded under the authority of the state constitu- 
tion, says: 

“It was, without doubt, competent for the constitution to provide 
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against an interregnum by adopting the territorial officers and 
machinery, and by making the existing functionaries of the terri- 
tory the officers of the state for the time being. * * * Mem- 

_bers of the legislature, not only in the common use and accepta- 
tion, but in the technical and legal sense of the term, are officers 
of the government.” 

But if there, were a serious doubt whether, with strict propriety 
and legality, members of the legislature are to be classed as state 
officers, I think it can be safely assumed that, under reasonable, 
true and strictly legal construction of the statute under which this 
information is drawn, the term “ officers of the state’’ must be 
held to include members of the legislature. I have already quoted 
from page 999, Gen. Stat., the provision that, in construing statutes, 
“words and phrases shall be construed according to their context 
and the approved use of the language.”’ It of course follows from 
this that the same word or phrase may be used in different stat- 
utes, or in the constitution and in the statutes, with different mean- 
ings for the ‘‘ context,”” may differ. The intention of the legisla- 
ture may be thus arrived at, and this seems to dispose of the objec- 
tion that, in other statutes, the legislature seemed to understand 
differently the term “‘ state officers.” 

“‘ The clear intention of the legislature, as apparent on inspection 
of the statute itself, will prevail, though in opposition to the strict 

‘letter."" Bishop on Statutory Crimes, p. 82; 30 Miss. 410. 

“ And in a statute the meaning of a word may be this or that, 
according to the subject-context, and other particular circumstan- 
ces.” 94 Bush. 

‘“We should, if possible, so construe a statute that its several 
provisions will harmonize with the general intent ; that every word 
will have a meaning, leaving nouseless words. * * * * That 
it be not eluded or its purpose defeated.’ P. 82, Ibid. 

Applying these plain rules to the section in question, there seems 
to be little difficulty in determining the meaning of the statute, and 
the inténtion of the legislature. 

The offence described in the section is the giving money; goods, 
etc., to the state officer to influence his vote, opinion, judgment or 
decision. Now, it is claimed, in support of the motion, that none 
but the members of the executive department, and the supreme 
judges are state officers. The term “‘ vote’ hasa legal meaning. Itis 
plainly and clearly defined. [See Bouvier’s Law Dictionary, 14th 
edition, vol. 2, page 646.| And no one of these officers is entitled 
to a vote in his official capacity, with the exception of the lieuten- 
ant governor, who, as president of the senate, has.a casting vote 
in case of atie. It would seem strange that the legislature would 
take such a precaution to prevent Aim from being bribed, and 
overlook entirely that large body of officers whose daily duties, 
during the entire session, are to vote on questions of the highest 
importance to the people of the state, and to individuals. Wheth- 
er or not there may be ambiguity or doubt as to the meaning of 
the phrase, or whatever may be its meaning in other places, I am 
compelled to conclude that in this section the legislature must be 
held to have used it in the sense which would include their own 
members, and did not, in using the first word which occurred to 
them in describing the action, and in using that as the first word, 
in regard to which an officer could be bribed, select one that could 
only apply to the president of the senate. 

The motion to quash must be 

OVERRULED. 





Liability of Trustees for Receiving Payments in 
Confederate Money. 


T*ICY M. FERGUSON v. SQUIRE LOWRY ¢é ai. 
Supreme Court of Alabama, Fune Term, 1874. 
-1 Investments by Trustees—Confederate Money—Release—Undue Influ- 
ence.—The guardian of a female infant, in Alabama, loaned out his ward’s estate, and, 


during the late war, received payment in confederate money, which, becoming worthless, 
the estate was lost. After the close of the war, his ward, having arrived at the age of 





twenty-two, was induced, under a strong influence from surrounding friends and from 
public sentiment, to execute a release discharging the guardian from liability to her on 
account of his management of the estate. Under the circumstances of the case, a bill té 
set aside the release and to compel the guardian to account, is sustained ; but in the ac- 
counting, it is directed that the guardian be charged only with such portion of the es- 
tate rs could have been saved by due diligence had he refused to receive payment in con- 
federate money. = 
Duress.—A trustee who has loaned out a trust fund on security, 
and received payment thereof in confederate money, is liable to account for the loss so 
happening to the fund, although he was compelled to receive such money under pain of 
being laid under the suspicion of disloyalty to the confedracy, and under the pressure of 
an overwhelming public sentiment—a mob spirit—which would have made it dangerous 
to life and liberty to refuse to receive such money. 








Appeal from the Chancery Court of Perry County. 

B. F. SAFFOLD, J.— The purpose of the suit is to set aside a re- 
lease given by a ward to her guardian, and to annul the final set- 
tlement of his acconnts, and his discharge in the probate courts, 
based upon the result ; and also to settle the guardianship. 

The appellee was the guardian of the appellant from 1857, and 
received about $10,000 of her property, which he loaned to others 
on security. During the late war he suffered the borrowers to pay 
the amounts due from them respectively, in confederate money, 
whereby the whole property, with the exception of a doubtful 
note for about $1,000, was lost. In 1867, his accounts being on 
file in the probate court for settlement, in obedience to a citation 
issued at the instance of the ward, he procured from her the release 
mentioned. On his presentation of it to the court his accounts 
were entered as settled, and an order was made discharging him 
from further responsibility. The grounds of relief alleged in the 
bill of the ward are, gross wrong in the settlement made, want of 
consideration for the release, and fraud and undue influence in its 
procurement. 

The release is elaborately drawn, and is executed with the 
solemnity of a deed. If it had been thus prepared by the ward 
herself, or at her instance, additional potency should perhaps be 
given to it on that account. But it was written and decided on by 
the guardian’s attorneys in council, and signed by the ward with- 
out conference with her attorneys, and with no more consideration 
than if it had been a simple acquittance. She understood it as a 
bar to her further demands, and signed it for that purpose. She 
was twenty-two years old, and was possessed of as much ability, 
independence and culture, as other young ladies of her age. Her 
principal relatives near her were her maternal grandmother and 
aunts. Two of the latter were the wives of her guardian and his 
surety, Dr. Bates, and the other two were single ladies residing 
with Dr. Bates. She lived with her step-mother, who had several 
children, her half brothers and sisters, younger than herself. Her 
deceased father’s relatives resided in Virginia. 

When she caused the citation to her guardian to be issued, an 
estrangement from her mother’s kindred ensued. It was caused, 
no doubt, in some measure by her consciousness that she had done 
what would -be displeasing to them, and in part by the displeasure 
which it did create. They were opposed to her acting, and some of 
them characterized it as wrong, and highly injurious to her guard- 
ian and his family. 

Fully a year intervened between the citation and the release. 
The issue between her and her guardian, which should suffer the 
loss of the property, was positive, and was protracted throughout 
this time. She yielded unconditionally. 

The relative situation of the two parties may be thus described. 
The guardian was a man, capable, shrewd and experienced in 
business. He was exceedingly loth to have the loss fall upon him. 
He saw in it the probable destitution of his own family. His wife 
and her sisters, the aunts of the ward, and their mother, all believed 
that he was not morally responsible, and should not be held so 
legally. They were disposed to censure the ward, and did so. in 
manner and bearing, if not in words. A public sentiment suffi- 
ciently powerful to be incorporated in the legislation of the state 
after the war (R. C. 4 11, 4432), declared in favor of the immunity 
of all fiduciaries who had in good faith so invested trust funds. 
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The ward was a young lady without experiencegignorant of busi- 
ness beyond shopping expenditures, isolated from her relatives, 
upon whom she had been accustomed to rely as her trusted 
friends, and possessed of the sensitiveness to censure and proscrip- 
tion characteristic of woman; she had nothing to sustain her in the 
assertion of her right but her interest and her opinion. Under 
these circumstances, she reluctantly made up her mind to abandon 
her demand for a settlement, and to comply with such terms as her 
guardian required. * 

The law, in cases of this sort, is more easily expressed than ap- 
plied. A guardian, when his trust has expired, must render an ac- 
count to his ward. If this is done in the court, the judgment is 
conclusive of the rights of the parties. When done between them- 
selves, the expression of satisfaction given by the ward, whether 
in the form of a receipt in full, or a release of further demands, is 
considered to have very much the same effect. Both are impeach- 
able for fraud. The judgment is subject to review for errors of law 
or fact occurring without fault or neglect on the part of the com- 
plainant. The release may be set aside if the .aind of the releasor 
did not assent to its terms without like fault or neglect. The 
other party may have remedy against it on similar grounds. 

The consideration of a release, such as the complainant gave to 
the defendant is a just and fair accounting for the matters of 
which he had charge. The best evidence of its validity is its rea- 
sonableness. The conscionableness in a contract may be so great 
as to demonstrate gross imposition or undue influence. When it 
shocks the conscience, it amounts in itself to conclusive and de- 
cisive evidence of fraud. Accompanied with ingredients of a sus- 
picious nature, or peculiar relations between the parties, it furnishes 
the most vehement presumption of fraud. 1 Story’s Eq. Jur., 2 
246. Great inequality of consideration, attended with influence or 
management to mislead, such as the strong persuasions of those in 
whom confidence is placed, authorizes the interposition of equity. 
Ib. 251. There is no law contrary to these propositions. 

In application of them: The guardian admits that he received the 
ward's property, and that it has been entirely lost through his ac- 
ceptance of payment in the confederate currency. He testifies 
that he was very unwilling to receive such currency, but it was 
generally taken, and could not be refused without suspicion of dis- 
loyalty to the confederacy. 

The refusal would have subjected the person making it to the 
censure and condemnation of the public, and to the risk of personal 
harm. He is corroborated in this respect by several witnesses, 
who say that such refusal would have been attended with danger 
to life, liberty and property. His excuse, then, is that the mob 
spirit in the country was too dangerous to be resisted. Repeated de- 
cisions of this court hold such defence insufficient. Houston v. 
Deloach, 43 Ala. 364; Powell v. Knighton, Ib. 626; Hall v. Hall, 
Ib. 488. 

The ward having released him, without any consideration what- 
ever, from his total indebtedness to her, pleads that she was unduly 
influenced to do so. The gross inadequacy or unconscionableness 
of the bargain is shown. She, since the war, has been subjected 
to influences exactly similar to those set up by the guardian. That 
fierce and intolerant public spirit which he could not withstand, 
was operating to continue in force the law under which he acted 
when she signed the release. It is idle to say that it did not influ- 
ence her. Added to this was proscription by her nearest relatives, 
producing a sense of abandonment. Strong and brave men have 
not been able to bear these combined influences. How could a 
sensitive woman do so, no matter what was her age? Whatever 
her convictions of her right was, it could not stand unsupported 
and condemned, and charged to her greed or avarice. She was 
right in her demand. She yielded it for nothing. Her estate was 
the price she paid for the love of her kindred and the respect of 
the community. Her guardian pleads social ostracism and per- 
sonal danger in defence of his waste of her property. She alleges 





like ground of relief against her release in support of right, and 
without injury to him. Why should not the release be taken away 
and his plea be heard before the proper tribunal? She must sub- 
mit her cause. He mighthave escaped from his peril by resigning 
his trust ; or, submiting, have sued the debtors after the war, and 
replied duress to their defence of payment. The government of 
the United States treats the late war as a rebellion on the part of 
the seceding states, and the present government of Alabama can 
do no less. Compliance with insurrectionary laws, or obedience 
to the mob spirit which sustained sucha cause, cannot be admitted 
asa defence against violated constitutional rights. 

The chancellor, in dismissing the bill, was governed much, it 
not wholly, by the case of Kirby v. Taylor, 6 Johns. ch. 242. There, 
the guardian delivered to the ward a bundle of papers purporting 
to contain accounts of his guardianship, and certain deeds, papers 
and securities for money; and also a release to him individually, 
which he requested her to sign, alleging that he had faithfully dis- 
charged histrust. She, having the fullest confidence in him, with- 
out opening the bundle of papers, executed the release, withou 
counsel. The court held the release valid because there was no 
allegation or proof of fraud, threat, Persuasion, concealment or 
misrepresentation. The answer denied any such procurement, and 
affirmed that it was given voluntarily and of free will. There were 
three guardians, and another of them was the acting guardian. It 
did not appear that this gurdian had had a great deal to do with 
the property, and consequently that the consideration was incon- 
ceiveable. The court seized hold of a reservation in the release 
to preserve the ward’s right against the acting guardian, which 
would not have been just if the liability of the latter had been in 
any degree on account of the acts of the released parties. Besides 
this, it was the surety of the released guardian who was claiming 
the benefit of the release. 

In Evans v. Llewellin, 1 Cox, ch. 332, a deed was set aside as 
improvidently obtained, because the consideration was inadequate 
and the grantor was in indigent circumstances, and not apprised of 
his rights until the time of the transaction. No misrepresentation 
or actual fraud whatever appeared to have been used. The court 
said the opposite parties ought not to have permitted the man to 
make the bargain without going to consult his friends.. 

In Johnson v. Johnson, 5 Ala. go, a purchase of a distributee’s 
share of an estate made by the administrator at a grossly inade- 
quate price, when he had rendered no inventory and stated no ac- 
count, was considered fraudulent. The distributee was considered 
by the court to have had a sufficient general acquaintance with 
his father’s estate to have put him on enquiry and induced cau- 
tion, but he was denied relief because he had delayed eleven years. 

In the case at bar, the guardian testifies that the account, which 
he filed in obedience to the citation, does not show when he re- 
ceived the different sums of money, or what amount he received at 
different times, nor what amount he loaned out, to whom, or where, 
or what amounts were paid to him in confederate money. If the 
ward be charged with her attorney’s knowledge of this account, it 
amounts to no more than the general idea of her property, and the 
manner of its loss, which she had without it. 

The chancellor thought that outside influences, operating on the 
ward, ought not to affect the guardian. This depends on circum- 
stances. But the guardian was a part of all the influences in this 
case. He had not shown what his liability would have been with- 
out credit for the confederate money, nor with it. He claimed 
that it was nothing. If he did not frown upon his ward, his bear- 
ing towards her was reproachful. Her kindred were his also, and 
it was on this account that they were estranged. This is putting 
the case more mildly for him perhaps than the evidence justifies. 
We think the complainant is entitled to the relief prayed for. 

In taking the account, consideration ought to be given to the dis- 
position of the valuable funds made by the guardian before he re- 
ceived the confederate money. If this was on sufficient security, 
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and was proper in other respects, what would have been the result 
if the borrowers had retained them until the close of the war? If 
due diligence would have availed nothing against them during the 
war and afterwards, he should be allowed credit for such as were 
unavoidably lost. He was not an insurer of the property, nor is 
his liability dependent on the simple fact of his receiving confed- 
erate money. Houston v. Deloach, 43 Ala. 364. 

A lapse of time, not sufficient to bar remedy against the sureties 
for the default of their principal, cannot be deemed a defence to 
this action. The same influences continued to operate on the ward, 
at least until her marriage, in December, 1870. The bill was filed 
in May, 1871. 

The decree is reversed and the cause remanded. 

REVERSED AND REMANDED. 





Railway Taxation. 


OZIAS BAILEY v. ATLANTIC AND PACIFIC RAILROAD 
COMPANY, e¢ ad. 


United States Circuit Court, Eastern District of Missouri. 
bs Before DILLon, Circuit Judge. 


1. Under the circumstances, a temporary injunction against the collection of taxes by 
and under state authority, was granted. 


2. Whether the exemption from taxation granted to the Southwest Branch of the Pa- 
cific Railroad by section 12 of the act of December 25, 1852, continues in favor of the 
Adlantic and Pacific Railroad Company, guere. 


This is a bill by certain stockholders of the Atlantic and Pacific 
Railroad Company against that.company, its directors, and the 
officers of the counties through which the road runs, to restrain the 
collection of taxes levied by state authority on the property of the 
company for the year 1873. The bill, in theory, is like that in 
Dodge v. Woolsey, 18 How. 331. 

The main ground on which an injunction is asked is that the 
property of the company is, by legislative contract, exempt from 
taxation for the year 1873. 

Baker & Litton, for plaintiff; 7. Clay Ewing, attorney-general, 
and Mr. Clover, for the counties. 

DILLON, Circuit Judge.—The special ground of relief in this case 
turns upon the 12th section of the act of the legislature of the state, 
approved December 25, 1852, by which the Pacific Railroad, and 
the Southwest Branch Railroad, were, for a certain period, exempt 
from taxation, and upon the question whether the present company, 
the Atlantic and Pacific Railroad Company, is entitled to the bene- 
fit of that exemption, as the successor of the Southwest Branch 
Railroad. The 12th section, above mentioned, provides that ‘‘ the 
said Southwest Branch Railroad shall be exempt from taxation un- 
til the same shall be completed and in operation, and shall declare 
a dividend. * * * Provided, that if said company shall fail, for 
a period of two years after said road shall be completed and put 
in operation, to declare a dividend, then said company shall be no 
longer exempt from payment of said tax.”’ 

The undenied allegation of the bill is that the company has 
never declared a dividend, and that the road was not completed 
until the month of May, 1871. 

The exemption, if it exists in favor of the A. and P. Company, 
would continue until May, 1873. The taxes now in question are 
taxes for 1873, and the learned counsel for the state have conceded 
in argument that, under the decision of the Supreme Court of the 
United States in the Pacific R. R. Co. v. Maguire (aée, p. 228), 
holding that this 12th section did constitute an irrepealable legisla- 
tive contract for the temporary exemption from taxation therein 
provided for; that the property of the A. and P. R. R. was not tax- 
able for 1873, provided that company is entitled to the benefits of 
provisions of aforementioned 12th section of the act of December 
25, 1852. But the counsel for the state denies that the original ex- 
emption remains in force, or that it was granted, or after July 1, 


1865, could be granted to the present company, or to the South 
Pacific Company, its vendor or predecessor, and claims that in this 
respect the case is like that of Trask v. Maguire (the Iron Moun- 
tain case, ame, p. 175), in which the court held, and whose holding 
was affirmed by the supreme court, that the original exemption in 
that case did not survive or continue in favor of the present com- 
pany. 

Judge Treat has written an opinion in which he distinguishes 
the two cases, and seems to think that the A. and P. R. R. Co. is 
entitled to the legislative exemption from taxation granted by sec- 
tion 12, before mentioned. A. and P. R. R. Co. v. Cleino, 2 Dil- 
lon, C. C. R. 175. As the report of that case shows, I formed and 
expressed no opinion on this point, and placed my judgment dis- 
tinctly upon another ground. 

On the present argument, three recent opinions of the supreme 
court were produced—£x parte South Pacific Railroad Company, 
in ve Laclede County Taxes for 1871; Atlantic.and Pacific Rail- 
road Company v. Lawrence County, and the same Company v. 
Barry County—in which that court, in favor of the company above 
named, set aside the taxes levied by the counties, on the ground 
that the company was entitled to the legislative exemption in said 
section twelve. The opinions were brief, but this was the very 
point involved, and, although it is not discussed, it is, perhaps, fair 
to presume that it was not overlooked. 

I have purposely refrained from examining, at this time, the ques- 
tion whether, in view of the provision of the constitution of 1865 
(art. 11, sec. 16), by which the state was prohibited from thereaf- 
ter exempting private property from taxation, this case can be dis- 
tinguished from the Iron Mountain case, because I think the ques- 
tion ought to be brought before a full bench and decided upon a 
more careful consideration than I am at present able to give to it. 
In view, however, of the judicial decisions mentioned, particularly 
those of the state supreme courts in favor of the company on the 
very point here involved, it would seem the wiser course to grant a 
temporary injunction against the collection of the tax. This is 
done, however, with the reservation of a right to the defendants to 
move to dissolve it on the first day of the next term, or as soon 
thereafter as counsel can be heard. It is 
ORDERED ACCORDINGLY. 





Party Wall—Use of Common Flue. 
PETER DALY v. WM. H. GRIMLEY. 


New York Common Pleas, Equity Term, August, 1874. 


1. Party Wall—What is.—A wall constructed partly on each adjoining lot, for the 
common support of the two buildings erected thereon, and so used for over twenty 
years, is a party wall in the legal sense of the term. 

2. . Right to Use.—Each adjacent owner has the right to use the wall 
in the improvement of his own property, but at his own peril so far as injury might 
result therefrom. 

3- . Use of Common Flues.—A flue built in a party wall so as to extend 
beyond the centre line, is subject to the rightful and proper use of the adjacent owner 
in the improvement of his own property. 








LARREMORE, J.—The wall between the houses Nos. 326 and 328 
Henry street, was constructed partly on each adjoining lot, in the 
year 1831, for the common support of both buildings, and has been 
so used for over twenty years. Halsey’s testimony. It thus became 
a party wall in the legal sense of the term. Webster v. Stevens, 5 
Duer, 553; Eno v. Del Vecchio, 6 Duer, 17. Each adjacent owner, 
therefore, had the right to use said wall in the improvement of his 
own property, but at his own peril, so far as injury might result 
therefrom to his neighbor. Brooks v. Curtis, 50 N. Y. 644-5. The 
actual damage sustained by the plaintiff was of so temporary and 
slight a character that no pecuniary compensation therefor was at- 
tempted to be provéd on the trial. ; 

The only gestion to be decided is that which relates to defen- 
dant’s right to use said party wall for the purpose of making a con- 





ynection with the flue of the adjoining house. If said flue had been 
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built entirely on plaintiff's own premises (as the witness Baker testi- 
fied), there could be little doubt as to his right of recovery therein. 
But the weight of evidence is in favor of the fact that said flue ex- 
tends beyond the centre line of the party wall, and its back is formed 
by asingle brick on the side towards the defendant's house. See tes- 
timony of Palmer, Dickson and Deeves. We have the testimony, 
then, of three witnesses on the part of the defendant to one on the 
part of the plaintiff to establish the fact that, by the removal of a 
single brick on defendant's side of the wall, access to the flue was 
had. A flue thus constrncted partly through a party wall, is (under 
the rule laid nown in Brooks v. Curtis) subject to the rightful and 
proper use of an adjacent owner in the improvement of his own 
property. This right being established, the remedy for its misuses 
is by an actionat law for the damages sustained. 

Nor can I infer from the evidence that the present use of the wall 
is dangerous. All the testimony upon this point is based upon a 
supposition and not a fact. Over twenty years’ use of the flue for 
the purpose above stated raises a strong presumption of its safety. 
For any apprehended danger therefrom the plaintiff has an ade- 
quate and summary remedy by an application t6 the public authori- 
nies. 

The learned counsel for the plaintiff asks in this case for the ap- 
plication of the rule, ‘‘ Séc utere tuo, ut alienum non ledas.”" The 
best answer that can be made to such a request is contained in the 
admirable and elaborate opinion delivered by Chief Justice BRoN- 
sON in Radcliff’s Executors v. the Mayor, etc., of Brooklyn (4 
Comst. 195), as to what amah may do on his own premises. 

After a review of the evidence, and the law applicable to the 
case, I am of the opinion that the defendant is entitled to judgment. 
—Daily Register. 





{From our own correspondent. } 
Recollections of Mr. Choate. 


BosTON, August, 1874. 

EpiTors CENTRAL LAW JOURNAL:—I said in a former letter’that Mr. 
Choate was exceedingly fond of the beautiful—that symmetry or adaptation 
and proportion of parts which please the eye. He retained this fondness to 
the end. In his last illness he occupied a room from the window of which he 
could overlook the sea. As he was about to lay down to sleep, he said to his 
attendant: “If a sloop goes by, let me sleep, but if you see a square-rigged 
vessel, wake me.” 

He was a true friend. When the nomination of Mr. David Henshaw was 
before the senate for confirmation as secretary of the navy, Mr. Choate, who 
was then a senator, a whig, anda friend of Mr. Henshaw, said tohim: ‘‘ There 
is nothing against you but the original sin of being a democrat. I think they 
will reject you; but they will all concede, if not now, yet soon, that you under- 
stand your business and have the courage to do it.” 

Mr. Choate was seldom or never disturbed. He had some female clients 
who occupied a good deat of time and paid little or nothing. As is not un- 
usual with such, they wanted to talk their case all over and be told about their 
rights and the chances oftheir recovery, and especially that he should tell them, 
candidly, what he thought the prospect was, and when their case would be 
tried, every time they came, no matter how frequently. These clients annoyed 
Mr. Bell, the partner of Mr. Choate. He had no patience with such non- 
He called these clients ghosts. One day, finding Mr. Choate occupied 
with such as these, after waiting until the last one had gone, I said to him: 
‘** Ghosts, I believe, are pretty much alike," ‘O, no,” said he, “ they differ in 
excellence. Some are more holy than others.” 

He was happy in turning a point that apparently made against him. As the 
sailors say of a good sailing vessel, he tacked handily. In the year 1848, the 
case of Wyeth v. Wyeth was tried before the supreme court at Cambridge. 
Wyeth had brought a libel against his wife for divorce, for adultery with one 
Hastings, as he alleged, in Philadelphia, and at sundry other times in Cam- 
bridge. Mr. Choate was for Mrs. Wyeth. The libellant, also, had able coun- 
sel; and the case was stoutly contested. The libellant took the deposition of 
one Keay, who, among other questions, more or less pertinent, was asked if he 
saw any, and what acts of intimacy between Hastings and Mrs. Wyeth; and 
whether Hastings took any, and what liberties with her person? In reply to which, 
the witness said: Hastings and Mrs. W. seemed mutually fond of each other, 
but he did not think he could say he ever saw Hastings take any improper lib- 
erties with her person. The witness was then asked, if he saw them together 
n the mowing-field, over the hill toward Fresh Pond, and if so, what was 


sense. 


| 





their conduct there? To which the witness answered: “I saw them with 
other persons; Hastings was at work with us in the field. Mrs. Wyeth lost 
her garter. Hastings said he would put it on. I saw them down together in 
the hay, scuffling. Enoch Lewis was there. I saw nothing more at that time. 
They were eight or ten rods from me.'’ The defendant took the deposition of 
Hastings, who denied the story so far as respected the garter, but admitted 
*“ fooling."’ Mr. Choate, in summing up, among other things, which he did 
admirably, ridiculed the suggestion that this story was to be taken as evi- 
dence of criminality. ‘All that is true in it or about it,’ said he, “I con- 
ceive to be true. And what does it amount to ? Just this, a harmless pastime 
in the general austerity of hay-making."’ The libellant failed to prove the 
charge and the libel was dismissed, with the costs for the libelee. 

He was a ready discoverer of fallacy, and at the same time had a wonder- 
fully quiet and altogether comical way of exposing it. In speaking to him 
one day, in the presence of a by-stander, who did not know him so well as | 
did, about a matter in which we were mutually interested, and which had been 
presented to the governor for his action, and upon which he had acted favor- 
ably and with less than the ordinary delay, I said‘ I supposed our thanks 
were due to his excellency for what he had done. Mr. Choate looked at me 
in his significant way, and asked: ‘Could he have done less and been honest, 
or acted less promptly and peformed his duty?” This for me. Then, ap- 
parently to give the impression that he feared what he had said might impair 
my veneration, he added: “ But, then, we must not forget that he is governor 
for two years."" This for the by-standér. 

I shall be pardoned if I mention his fondness for tea. 
also fond of it, and drank great quantities of it. He liked it for its stim@ating 
properties. Mr. Choate was fond of it because it produced a pleasant disten- 
tion of the stomach. 


Sam. Johnson was 


He was familiar with coloquial expressions, and the words and phrases ex- 
clusively used in a particular art, handicraft or profession, or used in a pariic 
ular sense in any such art or profession; and he delighted in tracing such 
words or phrases through their several histories to the source in which they re 
spectively originated. He was especially familiar with sea phrases, employed 
them oftenest ; and, perhaps, his most common, if not best, illustrations, were 
from the seaand from ships. Getting ‘‘ under-weigh,’”’ “setting courses and 
topsails,’’ “manning the yards,” “turning out the reefs,’ ** going off free, with 
studding sails set,’ ‘‘ struck by a squall,’ “ parting the main brace,” 
beam ends,”’ rudder carried away,’ 


“on her 
‘**topmast sprung,” foremast clear gone, 

“ topsail yard away,’ ‘‘ cutting away the masts,’ “ rigging jury masts,”’ “‘ gam- 
moning the bowsprit,’’ ‘ weaving,’ “ heaving sails,’ ‘“‘lving off and on,’ 
“rounding to,’ ‘‘ veering and hauling,’ “standing and running rigging” 


“ ground tackle,” “ life-boats'’ and ‘ yawls,”’ “mast head,” “ try-sail’’ and 
“‘ spanker,”’ “ hawse-holes "’ and * dead-eyes,” “ lee shore’’ and “‘breaker unde 
the lee,’’ ‘‘awnings,”” “ binnacles,’’ ‘‘ compasses" and “calls,” * dividers * 
and ‘drills,’ “‘ elbows,’ ‘“‘ buttocks’ and “ fenders,’ “ gauges '” and “ grap- 
nels,’ ‘‘ hammocks "' and “ hydrometers,”’ ‘* palm-irons "’ and “ caulking-irons,"’ 
*“‘jackscrews "" and “ jewsharps,’’ “‘ ketches and pitch-kettles,”’ “ lanterns" and 
“Jog-lines,”’ ‘‘ marline"’ and “ mallets,” ‘ needles "’ and ‘ oakum,” * plugs” 


and “ palins,’’ ‘‘ mvets "" and “ log-reels,”’ ‘“‘ gunters-scales " and * holy-stones,”’ 
“trucks '’ and tarpaulins,’’ “ vices,’ ‘‘ windlasses,"’ and “ wrenches,’ “ pack- 
ing-yards"’ and “pig-zinc,’'—all these and hundreds of others, like and unlike, 
were familiar to him as ‘“ household words."' But the most remarkable part 
of it was not that Mr. Choate was familiar with these words and phrases, but 
that he also knew the exact significance, office and use of that which each such 
word and phrase denoted, so that if any opponent, to whom he had the re- 
ply, made use of one such phrase or expression, and in so doing, made a mis- 
take, Mr. Choate was sure to detect the mistake and make the most of it™al- 
ways, however, acting upon the rule of the great Montesqueieu, never to ren 
der his adversary odious, but only what he said ridiculous; and, therefore, un- 
like the case of a chiid handling edge-tools, where blood flows, and pain suc- 
ceeds and lingers, but rather like the partially-skilled and inconsiderate pyro- 
technist, who has neglected the second caution of Cromwell, namely, to keep 
his powder dgy, and exposes himself and his fire-works to a summer shower, 
and so finds himself drenched, and his display ends in a fizzle, but always with 
the encouraging assurance that over and beyond the cloud out of which the 
rain proceeds, the suneyer rolls in his circuit, and on the morrow will shine 
and glow on the victor and the discomfited, and with equal tenderness. 
PELHAM. 


(Communicated. } 
Law Schools. 
DENVER, COLORADO, Aug. 10, 1874. 
Epirors CENTRAL LAW JOURNAL:— 
In coming in from the mountains, the first St. Louis paper I enquired for 
was the CENTRAL LAW JOURNAL, and I find that you have been discussing 
of late the influence of western law schools in multiplying incompetent law- 
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yers. ‘There are but two in Missouri, one in St. Louis, and one in Columbia. 
Of the first 1 cannot speak, although I have a high opinion of its professors and 
lecturers. But in regard to the law department of the State University, its ob- 
ects, its aims and its tendency, I feel well advised. It was established for the 
purpose of elevating, rather than depressing the standard of legal education ; to 
that end the professors work, and they believe their work will not be fruitless. 

1 fully appreciate the evil of admitting every one to the bar without regard 
to qualification. The consequent tax upon the people is grievous, perhaps 
the heaviest they have to bear. We see creditors swindled, estates ruined, and 
crimes go unpunished through the biundering ignorance of judges and legal 
practitioners. To permit one to make a stove, or build a house, who had not 
learned the trade, would be a folly patent to all, but almost every one may 
engage in a business which, requires more knowledge, more patient 
labor, stronger intellectual perceptions and a keener moral sense than any 
other. ’ 

The circuit courts of Missouri are greatly to blame in this regard. I donot 
believe that, in general, young applicants are subjected to any exam- 
ination worthy to be calléd such. 1 know that some who have been so admit- 
ted, have entered our school and find it impossible to master the ordinary 
studies of the course, and others, who have only passed their junior year, leav- 
ing many of the most important subjects untouched, find the door of every 
court-house open tothem. The favor—lI should rather say the unkindness 
thus shown by the circuit courts— renders it more difficult for us to impress 
upon the student the necessity of full preparation. If every applicant was 
subjected to an examination as thorough as that given the graduates of our 
scho@, the courts would do their whole duty, No one can receive a degree 
who does not answer correctly the usual proportion of the questions submitted, 
and they cover the whole curriculum of law-study. And these questions are 
in writing, to which written answers on the spot are required, and they are not 
to be drawn or submitted by the faculty, but, so far as we can secure their at- 
tendance, by the best representatives of the bar. 1 presume the examinations at 
St. Louis are equally thorough. 

I do not see how law schools like these can be subject to your criticism. I 
know that in some of the older and more popular Eastern schools, the instruc- 
tion is by lectures merely, and the examinations are nominal. If the student 
has attended the required lecture courses, he receives his degree almost of 
course. <A statute admitting to practice all whose degree is thus acquired, 
must, necessarily, however learned and able the Jecturers, cover many who un- 
derstand or remember but little of what they have had an opportunity to hear. 
But it is different, where the student is compelled to master the best text books, 
and where he is subjected to a daily, and to a final and thorough examination 
upon their contents. If only those were admitted who have carefully passed 
such a similar examination, the evil would be at least greatly lessened. 

P. B. 

REMARKS.— The above is from the pen of Hon. PHILEMON BLIss, dean of 
the law faculty of the University of Missouri, and formerly one of the justices 
of the supreme court of this state. In most of his views we cordially concur. 
We fully believe that the law school with which he is connected, notwith- 
standing the shortness of its course of instruction, which in the aggregate 
equals but one year, is exerting a healthy and favorable influence upon the 
bar of Missouri. We know this to be the fact with reference to the law school 
at St. Louis. As we have said before, the burden of our criticism is not upon 
law schools as such, but upon what we consider a fault in many of them, a 
period of instruction too short to acquaint the average student even with the 
essential rudiments of the law. So far as our local interest in the bar of Mis- 
souri prompts us to speak, we should be glad to see the course of instruction in 
its tWo law schools extended to three years, or else their annual terms lengthened 
to nine months. We are utterly unable to understand how it can he expected 
that a young man can become fitted, by a course of study whose aggregate du- 
ration is but one year, either to advise clients on questions of legal right, or to 
pursue for them in the courts, with safety and good judgment, their appropri- 
ate remedies. In this connection we are glad to note that the Boston University 
School of Law, lately established, has wisely followed the example of Cam- 
bridge, and fixed its course of graduation at three years. 








Summary of our Exchanges. 

The Daily Register, for August 11, contains an article by William Strauss, 
of the New York bar, on the “ Potter’ Wisconsin railroad law. 

The Daily Register frequently publishes good cases, decisions of the Su- 
preme Court of New York, in General Term, and of the local courts of New 
York city, but it generally publishes them without a syllabus. This detracts 
greatly from their usefulness. 


The Albany Law Journal, for August 15, has a leader on Insanity ; reprints, 
with comments, Dr. Hammond's communication in this journal (ante, p. 390); 
reprints from the New York Tribune an extremely interesting article on the 





Revised United States Code; contains a digest of recent English decisions, 
and also a digest of decisions of the Supreme Court of the United States, from 
the advanced sheets of 18 Wallace; prints a short article by C. H. T., on 
Fraudulent Statements as to Value, and réprints, from the Legal Intelligencer, 
the caSe of Glendon Iron Co. v. Uhler, holding and applying the doctrine that 
the name of a town or city cannot be used as a trade-mark. 


The Albany Law Journal for August 8 (received too late t6 notice last 
week) contains an interesting paper by John Proffatt, Esq., on The Liability 
of a Married Woman on Contract; another by the editor, on “ Secundun 
Allegata et Probata;"’ another by John F. Baker, on The Province of Ora- 
tory, who lays it down as almost certain that a speaker, whether he be before 
a popular audiende or before a jury, who begets a ‘“‘smoothness” in his plea 
or speech, will the more thoroughly and completely sway and carry his hearers 
with him, and thereby achieve conviction and success. It also reprints from 
this journal of July 30, the case of Jacobs v. Chicago and St. Paul Railway 
Company, and besides contains its usual amount of interesting and instructive 
matter, consisting of notes and abstracts of recent decisions. etc. 


The Legal Gazette, for August 7 (received too late to notice last week), pub- 
lishes the following decisions of the Supreme Court of the United States, at 
its last term. «4. Westray v. United States, holding that notice of a govern- 
ment collector's liquidation of duties upon imported goods at the time of the 
withdrawal entry, need not be given to the importer; and that the obligor of a 
warehouse bond can only be relieved from the forfeiture thereof by the pay- 
ment of all the duties, to secure which he gave the bond. 2, Nunz v. Dautel, 
holding that, where a due-bill stipulated that it was to be paid ‘‘ as soon as the 
crop can be sold, or the money raised from any other source,’’ the reasonable 
time to be allowed for its payment was to be determined by the court. 

It also publishes The People v. Chicago and Alton R. R. Co., published in 
this journal for July 9 (aa#e, p. 340). Also’ the case of The Bondholders v. 
The Railroad Commissioners, ‘‘ Potter '' Wisconsin railroad law, published in 
this journal for July 16 (ante, p. 348), also Udderzook’s case, published in this 
journal, same number (ave, p. 352), also notes of cases, statutes, etc. 


The Chicago Legal News, for August 15, publishes Simpson v. Greeley, in 
which the Supreme Court of the United States discuss the question of the 
joinder of parties in suing out writs of error. The following points are ruled : 

1. Where the interest is joint, and no severance has been effected in the 
judgment, either by subsequent summons and severance, or by some proceed- 
ings of an equivalent character, all the parties united in interest must join in 
suing out the writ. 

2. That, where some of the parties in interest refuse to join in the writ of 
error or appeal, the others are entitled to resort to the process and proceeding 
of summons and severance, to enable them effectually to remeve .he case from 
the subordinate into the appellate court. 

3. In cases where only one of several defendants are affected by the judg- 
ment or decree, the party whose interest only is affected may carry up the 
case without joining the others in the appeal or writ of error. 

It also publishes Garratt v. Seibert, in which the same court held that if the 
subject of a patent is a combination of several processes, parts or devices, the 
use of any portion of the combination less than the whole cannot be an in- 
fringement. 

It also publishes Mayor, etc., of Monroe v. Hoffman, in which the Supreme 
Court of Louisiana held that, where the right to establish fire-limits is among 
the municipal powers granted to corporations, the right to prohibit the erec- 
tion of wooden buildings carries with it, necessarily, the right to remove them 
when constructed in violation of the prohibition. 

It also publishes Toledo, Wabash & Western R. R. Co, v. Frederick, in 
which the Supreme Court of Illinois consider and apply the familiar doctrine of 
the liability of railroad companies for injuries to their,employees, caused by 
defective machinery and cars used in operating their roads, and also the ques- 
tion of the measure of damages in such a case—the case being that of an in- 
jury to a switchman, through a defective appliance for coupling cars. 

It also reprints from the Law Times (London) ex parte Jolliffe, holding that 
county judge, under the British statute, has no power to punish fora con- 
tempt in publishing in a newspaper an article reflecting upon the judge's con- 
duct. 

It also publishes the case of Taylor v. Kearn, assignment of dower under 
the Illinois statute, and a variety ofother interesting matter. 


The Forum, for July (Baltimore, Henry Taylor & Co.), contains papers on 
the following subjects: ‘The Forum and its Chances; The Nature and Effect 
of a Seal upon a Written Instrument ; Foreign Divorces ; Colorable Domicile; 
The Civil Law, Its Consummation and Decline under the Roman Empire; 
Charles O’Conor. It also contains a portrait of Mr. O’Conor—a lithograph, 
rather badly executed. We think Mr. O’Conor was deserving of a steel en- 
graving—that or nothing. 
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The Forum also reports the case of Lewis v. Baltimore and Ohio Railroad 
Company, Court of Appeals of Maryland, in which it is ruled that, where the 
plaintiff has been guilty of a plain act of carelessness, which has contributed to 
an accident, it is the duty of a court, as matter of law, to say that he cannot 
recover. The plaintiff in that case, desiring to cross a street in Baitimore, af- 
ter dark, the street-lamps being lighted, found a train of railroad cars block- 
ading the crossing. A crowd had collected, waiting for an opportunity to 
cross, and, while plaintiff was waiting, two women h_d been prevented by the 
police from creeping under the couplings, but sever. »e. sons had climbed up 
the platforms and thus crossed. After waiting about five minutes, plaintiff 
started to get on the platform, with the intention of crossing in the same man- 
ner, when the train started and his leg was crushed between two cars. AHedd, 
that such an act was contributory negligence, and he could not recover. The 
fact that the railroad company was negligent in thus blockading a street-cross- 
ing contrary ‘o the city or@inances, did not relieve plaintiff from the duty to 
use ordinary care to avoid danger. 

The remaining matters in this number of the Forum consist of Decisions in 
the United States in May, June and July, 1874; Abstract of the English Re- 
ports for April and May, 1874; Red Tape; Book Notices, and The Green 
Bag. If the editor of the Forum would arrange his digest of recent decisions 
by fopics instead of by states, and prefix each subdivision with the appropriate 
title, it would facilitate reference and add greatly to its value. We recognize 
many of these abstracts of decisions as being taken from current legal period- 
icals, where they are published in full. The editor of the Forum would greatly 
enhance the value of such by quoting the periodical from which they are 
taken, since, in many instances, his readers will want to see the case in full. 
Besides, this would enable him to give the credit usual among journals in such 
cases. 





The Legal Intelligencer, for August 7, contains nothing but reports of cases. 
We note the following : 

In Cochran v. Gowan, the Supreme Court, at mist prius, held that an attach- 
ment will not be issued against a plaintiff in equity, who has failed in his suit, 
for his neglect to pay the costs of the suit. 

In Glendon Iron Co. v. Uhlen, the same court affirm the familiar doctrine 
that the name of an incorporated town cannot be appropriated as a trade-mark 
by one or two persons, who are engaged in carrying on the same business 
therein. See the following authorities : 

High on Injunctions, sec. 673; Bispham’s Eq. 411; Wolf v. Goulard, 18 
Howard's Prac. Rep. 64; Brooklyn White Lead Co, v. Massey, 25 Barb. 416; 
Newman v; Alvord, 49 Barb. 588 ; Candel v. Deere, Supreme Court of Illinois, 
10 Am. Law Reg., 3 N. S. 694; Del. and Hudson Canal Co. v. Clark, 13 Wal- 
lace, 311. And the court hold that this is so although the person claiming 
the trade-mark made use of it before the incorporation of the town. 

In Northampton County v. Lehigh and Susquehanna Railroad Company, 
the same court hold that the Pennsylvania act of 1873, repealing all laws ex- 
empting real estate from taxation, does not apply to land necessary to the fran- 
chise of a rail road corporation; that the object of the statute was simply to 
repeal the numerous special laws which had been enacted, exempting particu- 
lar parcels of real estate from taxation. 

In Foster's appeal, the same court hold that, where a deceased partner's in- 
terest in land is bought by the surviving partner , and conveyed to him by decree 
of court under the act of 1853, the proceeds are to be distributed as real 
estate and not as personalty. ‘The widow takes the income only. 


The other decisions, except such as will be found in our notes of cases, are | 


only of local interest. 

The Chicago Legal News, for August 8 (reccived too late to notice last 
week), reprints from the Albany Law Journal, Heine v. Levee Commissioners, 
Supreme Court of the United States — subject, Louisiana levee bonds. 

It also publishes Dubuque & Sioux City R. R. Co. v. Richmond, where the 
same court hold that, a contract with a railroad company to erect an elevator, 
and receive and discharge at certain prices all grain brought by the company's 
cars, is notrepugnant to the commercial power of Congress, and will be en- 


forced by the courts ; and that the power to regulate commerce among the | 


several states was vested in Congress in order to secure equality and freedom 
in commercial intercourse, against the discriminating state legislation ; that it 
was never intended the power should be so exercised as to interfere with pri- 
vate contracts, not designed at the time they were made to create impediments 
to such intercourse. 

It also publishses ve Burnett, in which Mr. District Judge’ Blodgett holds, 
that a chattel mortgage, made by a resident of Chicago, may be acknowledged 
before any justice of the peace of that city—a position in which the editor of 
the Legal News does not concur. Also Hopkins v. Snedacker, in which the 
Supreme Court of Illinios affirm a decree refusing to rescind a contract for the 
exchange of lands, the ground on which relief was prayed being fraudulent 





representations. Also Freibroth v. Mann, same court—a case under the 
mechanic's lien law of Iliniois. 

The Legal News also prints the case of the Northwestern Distilling Co. v. 
Brant, where the same court discusses the interesting question, under what 
circumstances an instrument executed by the president of a corporation will 
bind. The corporation, the action was covenant brought by Brant against the N. 
W. Distilling Co. to recover for not restoring premises, etc., according to the 
terms of a written lease. In the lease, Edward F. Lawrence, president of the 
Northwestern Distilling Company, is stated to be “ party of the second part,” 
and the pronouns fe, Ais or him are everywhere used in referring to the party of 
the second part. ‘The covenant to restore the premises in good condition, for 
the breach of which the action. is brought, is: ‘‘ And the said party of the 
second part further covenants with the said party of the first part, that at the 
expiration of the term Ae will yield up, etc., in a» good condition as when the same 
were entered upon by the said party of the second part.’’ It is signed ‘‘ North- 
western Distilling Co. [SEAL] By EDWARD LAWRENCE, President: ” 
Heid, that it might be shown by the declaration and proof that the company in- 
tended to make the covenant, and that the action was well brought against 
the Northwestern Distilling Company. 

The Legal News also publishes The People ea re/. Graff v. The Institution 
of Protestant Deaconesses, a case of some interest to religious and charitable 
societies. ‘The title of the act incorporating the society, was “‘ An act to incor- 
porate the Institution of Protestant Deaconesses, and to provide for the man- 
agement and contro! of an hospital in Chicago."’ Hed, that the corporation 
has no right to maintain, as a corporation, an orphan asylum at Jacksonville, 
and that the exercise of the right and franchises of a corporation at Jacksonville 
is an usurpation. 

It also publishes Strasburger v. Burk, City Court of Baltimore, of which the 
syllabus is as follows: ‘‘ That, under the Maryland statute, a person could 
not recover for beer or refreshments furnished to voters at a regular election, 
under contract with a candidate. He/d, That the same principles of public 
policy which apply to elections ordained by law, must, for the same reasons, 
be applicable to the primary elections, and that a person who, under a contract 
with a candidate, furnishes liquors and cigars to voters at a primary election, 
in order to influence them in favor of such candidate, cannot recover on such 
contract to furnish such refreshments, as the contract is against public policy 
and void.” 

It also publishes notes of the decisions of the Supreme Court of Illinois, 
and of the Supreme Court of the United States, and other interesting matter. 








Notes and Queries. 


OTTUMWA, IOWA, August 7, 1874. 

EpIrors CENTRAL LAW JOURNAL :— The liquor law of this state provides 
that no person shall sell, without license, any intoxicating liquors in the state, 
and should he do so, he is guilty of a misdemeanor and is liable to be fined 
and imprisoned. ‘The same law further provides that no action shall be main- 
tained for the recovery or possession of any intoxicating liquors, or the value 
thereof, except in cases where persons owning or possessing such liquors, with 
lawful intent, may be illegally deprived of them. 

A., who held intoxicating liquors in this state, with intent to sell the same in 
violation of the law, makes a sale of such liquors to B., without alicense. This 
sale is made on credit to B., who knows A. is not authorized to sell. 

Within less than four months of this sale, A. isdeclared a bankrupt, and an 
assignee is appointed. 

What interest has the assignee in these liquors, thus illegally sold ? 

If B. has disposed of the liquors, can the assignee recover the value from B.? 
As between the assignee representing creditors of A. and B., what interest has 
the latter in the liquors growing out of the illegal sale, from A. to him ? 

It is not claimed the sale was made in violation, especially, of any section of 
the bankrupt law. 

Your opinion on the questions here suggested, together with a reference to 
any authorities you may be able to cite, will oblige a subscriber. Iowa. 

ANSWER.— The assignee in bankruptcy represents the interest both of the 
bankrupt and his general creditors. So far as he represents the bankrupt, he has 
no more interest in the liquors than the bankrupt had, or could have had, 
if bankruptcy had not taken place, and as the representative of creditors, who 
had no specific lien, or indeed, any lien at all upon the liquors, it would seem 
thaf the rights of the assignee in bankruptcy, in the case supposed, were the same 
precisely as the rights of the bankrupt would have been if bankruptcy had not 
supervened. It results that if the bankrupt had no interest in the liquors which 
he had illegally sold, which could be asserted by an action of law, his assignee in 
bankruptcy would be in the like predicament. And so if the bankrupt could 
not have received the value of liquors illegally sold by him, his assignee would 
be in like manner disentitled to doso. If these views are correct, they dispose 
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of the questions propounded by our respected correspondent, so far as they 
arise out of, or are complicated by the bankruptcy proceedings. 

We are not aware of any adjudications on the exact point. Some light is 
thrown upon the general subject by the discussions in Davis v. State, 17 Iowa, 
250; State v. May, 20 Iowa, 305; Sommer v. Cate, 22 Iowa, 585 ; Carlin v. 
Heller, 34 Iowa, 256 ; Cooley v. Davis, Ib. 128., with which our correspondent 
is familiar. 

Our impression, formed, however, without much reflection or examination, is 
that, upon the case as stated, the legal rights of the asignee are not such as would 
enable this officer to promise more than the usual dividends. 

: St. Louts, Mo., July 29, 1874. 
EpiTors CENTRAL LAW JOURNAL :—“ A subpoena, issued by a justice of 
the peace, shall be valid to compel the attendance, in a justice's court, of a wit- 
ness being in the same county witere the cause is to be tried ; or, being in an ad- 
joining county, and within ‘wenty miles of the place of trial.” Wag. St. p. 
827, ¢ I. 

Depositions, it would seem, can be used as evidence, on the ground of dis- 
tance of witness from place of trial, ody “ if he reside at a greater distance than 
forty miles from the place of trial."" Wag. St., p. 528, 2 28. 

Suppose plaintiff's witness to live in an adjoining county, more than twenty, 
but less than forty miles from the place of trial, must plaintiff institute suit in 
the circuit court? Suppose such witnesses are defendant's: can judgment go 
against him, in their absence before the justice, and his only remedy an appeal ? 

F. W. 

ANSWER.— The man who drew the statute certainly deserves a leather medal. 
If the plaintiff's witnesses live in an adjoining county, more than twenty miles 
from the place of trial, the plaintiff should cast about and see if there is not 
some justice in the county within twenty miles of the witnesses, or forty miles 
away from them, before whom he can bring his suit. If he can find no such 
justice, then, ifhis demand is large enough, he should sue in the circuit court 
If his demand is not large enough to bring it within the jurisdiction of the circui* 
court, he should sue before some justice, suffer judgment to go against him and‘ 
appeal to the circuit court. If the witnessess are those of the defendant, he 
should obtain a change of venue to some other justice of the county, whose 
office is within less than twenty or more than forty miles from the witnesses. 
If this could not be done, he likewise should suffer judgment to go against him 
and appeal to the circuit court. In either case, the plaintiff or defendant could 
make the statutory affidavit required in order to take an appeal, namely, that 
the appeal is not for vexation or delay, but for justice. 

In answer to several letters of enquiry, we will state that the Vanderbilt 
University is located at Nashville, Tennessee. 

To W.— We do not publish and answer your enquiry as to liability for ‘‘ seed 
corn,’ because, Ist: Wecannot give attention to anonymous communications, 
and 2d., while as stated, we think there is a liability, this might be affected by 
the exact character of the letter and what your servant said, neither of which 

are stated. 
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Legal News and Notes. 





—THE publishers of Wallace's Reports announce that volume 18 will ap- 
pear by the end of August. 


—LORD JERVISWOODE has resigned his position as a judge of the Scotch 
Court of Session, and Mr. Miller, the solicitor-general, has been appointed to 
the vacancy. 


—MkR. WILLIAM H. CLIFFORD, of the Portland bar,son of Mr. Justice 
Clifford of the supreme court of the United States, has declined the nomination 
of the democrats for Congress in the first Maine district, on account of pro- 
fessional duties. 

—THE acting attorney-general of the United States has decided that per- 
sonal property of individuals, situated in national cemeteries, cannot be levied 
on by attachment from the state courts, unless the state, in ceding to the 
United States the land used for the national cemetery, reserved to itself such 
jurisdiction. The property in question belonged to a government contractor. 


—APROPO of the question of admissions to the bar and elevating the stan- 
dard of the legal profession, we see that the board of health of New York 


propose taking steps for the suppression of irregular practitioners and quacks, 
under a recent statute of that state. It is a good move. . 


—THE last time I met Joaquin Miller, the American poet, says the London 
correspondent of a contemporary, he spoke of himself as ‘‘ Judge" Miller. I 
expressed my delight and surprise. I had been unaware of his judical digni- 
ties. Indeed, I did not even suspect that he knew any law. Upon my ex- 
pressing my surprise, he replied calmly—* Yes, sir, for four years I adminis- 
tered law in Oregon—with the help of one law-book and two six-shooters.” 












—THE discussion in the great Wisconsin railroad case was continued last 
week, the principal difficulty in the minds of the court being as to their juris- 
diction— whether they had power to issue the injunction prayed for. The 
judges evidently inclined to the opinion that they had no such jurisdiction. 
Their decision will be given on Wednesday next. 


—At Maidstone (English Assizes July 22) in Tredwall v. Flack, 
an action for breach of promise of marriage, Bramwell B., in sum- 
ming up to the jury said: He thought this was a classof actions really al- 
most in one sense dishonest, for if the parties were asked, when the engagement 
began, whether they intended that it should be enforced by law, they would 
say ‘‘ Oh, dear, no, certainly not ;"' and yet, when it was broken, the wounded 
party went to law for damages. Moreover, he thought they were a very mis- 
chievous class of actions, and that he was very much against large damages in 
such cases, unless there were some very peculiar cireumstances in the case , for 
surely if either ofthe parties found that there was not so much affection as was 
supposed, it was better that the eugagement should be put a stop to. 


—THE great Wisconsin railroad case, being an application for an injunction 
on the information of the attorney-general of Wisconsin to compel the Chicago 
and North Western Railroad to conform to the Potter law, has been argued at 
length, and by eminent counsel on both sides, before the supreme court of 
that state. The singular spectacle was presented of two distinguished jurists, 
lately retired from the bench, arguing this cause against each other; on the 
one side, for the state of Wisconsin, ex-chief justice Dixon, lately of the su- 
preme bench of that state; and on the other side, for the railroad company, 
ex-chief justice Lawrence, who, but a little more than a year ago, delivered the 
judgment of the supreme court of Illinois in the celebrated Chicago and Alton 
Railroad case. We can well believe that these distinguished jurists find such 
great contests as this more lucrative and more engaging than the hard work, 
poor pay and no thanks of their late judicial positions. 


—IT appears from the Charleston News and Courier that during the month 
ending July 22 last, Governor Moses of South Carolina granted 421 pardons, 
without counting some twenty five or thirty criminals turned loose one day in 
a abtch. The News and Courier particularize by giving the following state- 
ment of the 421 pardons, which it says was obtained from the secretary of 
state: Murder, 21; Manslaughter, 25; Rape, 16; Infanticide, 5; Burglary, 
33; Forgery, 4; Arson, 24; Highway robbery, 3; Perjury, 4; Larceny, 110; 
Bigamy, 6; Assault and battery, 107; Horse and mule stealing, 6; Libel, 1 ; 
Kidnapping, 1; Abduction, 1; Trespass, 4; Miscellaneous, 38; Official mis- 
conduct and malfeasance in office, 12; Total 421. The twelve persons con- 
victed of official misconduct are described by name and offense. Eight of 
them are county treasurers or county commissioners, and sentenced for three 
to thirteen months in the penitentiary ; one however, was sentenced to nine 
years, and one to ten. This presents a record of corruption and infamy un- 
precedented in the annals of our country. 


—RIGHT Honorable Abraham Brewster, ex-Lord Chancellor of Ireland, 
died on the 26th of July, at his residence in Dublin. He was born in 1796, 
and was consequently 78 years old at his death. He entered Trinity College, 
Dublin, in 1812, and took his degree in 1817. His college career was not bril- 
liant. He was called to the bar in 1819. Although his reputation throughout 
his long gareer was that of a hard-working lawyer, he was seventeen years in 
the practice of his profession before he was called to the Inner Bar. He re- 
ceived silk in 1835, while Lord Plunkett was lord chancellor. In 1842, during 
the attorney-generalship of the late lord chancellor Blackburne, he was ap- 
pointed Castle Adviser under Lord De Grey's administration. In 1846 he was 
elected a Bencher of the King’s Inn, and in the same year was appointed so- 
licitor-general for Ireland, during the vice-royalty of the late Earl of Bess- 
borough, who died in the government in 1847. Ou the return of the conser- 
vatives to power in 1853, Mr. Brewsier was appointed attorney-general for Ire- 
land, and sworn member of the Privy Council. He continued attorney-gen- 
eral until the dissolution of Lord Aberdeen’s government in 1855, when, al- 
though solicited by Lord Palmerston to continue in office, Mr. Biewster 
thought fidelity to the Peel party necessitated his refusal, and he accordingly 
returned to his profession. He was succeeded in the official position by the 
present Judge Keogh, who had acted as solicitor-general under him. In 1866, 
when the party were again in occupation of the Treasury Benches, Mr. Brew- 
ster (thirty-one years after he had received silk), was appointed lord justice of 
appeal, in succession to the late Right Honorable Francis Blackburne, who, for 
the second time had been elevated to the lord chancellorship of Ireland. Again 
in 1867, on the retirement of Mr. Blackburne from the chancellorship, 
Mr. Brewster succeeded to the judicial honors, representing that his promotion 
should not have proceeded from their political friends. ‘Those who have been 
contemporaries of Mr. Brewster can speak of the strength and power of his 
handling of cases at either side of the Hall of English Courts. 
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